Electronic Filing: Received, Clerk's Office 12/04/2024 **PCB 2025-012**

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

BFI WASTE SYSTEMS
OF NORTH AMERICA, LLC,

Petitioner,
V. PCB No. 25-12

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

N N N N N N N N N N N

Respondent.

NOTICE OF FILING

TO: Melanie A. Jarvis
Deputy Chief Counsel — Land Enforcement
1021 North Grand Avenue East
P.O. Box 19276
Springfield, lllinois 62794-9276
melanie.jarvis@illinois.gov

PLEASE TAKE NOTICE that | have today filed with the Office of the Clerk of the
Pollution Control Board a Petition for Review of Illinois EPA Decision, a copy of which
is herewith served upon you.

DATED: December 4, 2024

Respectfully submitted,

Scott B. Sievers BFI WASTE SYSTEMS

Il. Atty. Reg. No. 6275924 OF NORTH AMERICA, LLC,
Brown, Hay + Stephens, LLP

P.O. Box 2459 Petitioner.

205 S. Fifth Street

Springfield, lllinois 62705

(217) 544-8491 (telephone) BY: /[s/Scott B. Sievers
(217) 544-9609 (facsimile) Scott B. Sievers
ssievers@bhslaw.com Attorney for Petitioner
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

BFI WASTE SYSTEMS
OF NORTH AMERICA, LLC,

Petitioner,
V. PCB No. 25-12

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

N N N N N N N N N N N

Respondent.

PETITION FOR REVIEW
OF ILLINOIS EPA DECISION

NOW COMES the Petitioner, BFI WASTE SYSTEMS OF NORTH AMERICA,
LLC (“BFI”), by and through its attorney, Scott B. Sievers of Brown, Hay & Stephens,
LLP, and for its petition for review by this honorable Board of a final decision of
Respondent, ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, states the
following:

l. PARTIES

1. Petitioner BFI Waste Systems of North America, LLC is a Delaware limited

liability company duly authorized to conduct business within the State of Illinois.

2. Petitioner is authorized to bring this petition pursuant to 35 Ill. Adm. Code
105.204(f).
3. Respondent Illinois Environmental Protection Agency (“lllinois EPA” or “the

Agency”) is a statutorily created entity. See 415 ILCS 5/4(a).
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1. JURISDICTION

4. The Pollution Control Board is a statutorily created entity. 415 ILCS 5/5(a).

5. The Pollution Control Board is authorized to conduct various proceedings,
including proceedings upon petitions for review of Illinois EPA final determinations, pursuant
to the Illinois Environmental Protection Act (“the Act”) and Board regulations. See 415 ILCS
5/5(d); 35 1ll. Adm. Code 105.204(f).

I1l. PROCEDURAL HISTORY

6. On July 29, 2024, Illinois EPA issued a letter (“Final Decision”) to Petitioner
of its “post-closure care evaluation and determination for a closed hazardous waste
management unit, the Phase | Landfill, at the above-referenced BFI — Davis Junction facility.”
(Ex. A (Final Decision) at Bates No. 000001). See 35 Ill. Adm. Code 105.210(b).

7. A true and accurate copy of Illinois EPA’s 30-page Final Decision that is the
subject of this petition is Bates-numbered and attached hereto as Exhibit A. See 35 Ill. Adm.
Code 105.210(a).

8. In its Final Decision, lllinois EPA stated in pertinent part as follows:

This action shall constitute the Illinois EPA’s final decision for the

requirements described above. The applicant may appeal this final decision to

the Illinois Pollution Control Board pursuant to Section 40 of the [lllinois

Environmental Protection] Act by filing a petition for a hearing within thirty-

five (35) days after the date of issuance of the final decision. However, the 35-

day period may be extended for a period of time not to exceed ninety (90) days

by written notice from the applicant and the Illinois EPA within the initial 35-

day appeal period.

(Ex. A (Final Decision) at Bates No. 000003).

0. Illinois EPA’s Final Decision was served upon Petitioner by Certified Mail on

August 1, 2024. See 35 Ill. Adm. Code 105.210(b).



Electronic Filing: Received, Clerk's Office 12/04/2024 **PCB 2025-012**

10. On September 4, 2024, and within 35 days of service upon Petitioner of
Illinois EPA’s Final Decision, Petitioner and Respondent filed a joint notice to extend the 35-
day period to appeal said decision by 90 days pursuant to Section 40(a)(1) of the Illinois
Environmental Protection Act, 415 ILCS 5/40(a)(1), and Sections 105.206(c) and 105.208 of
the Board’s regulations, 35 Ill. Adm. Code 105.206(c) and 105.208. (See Order of Sept. 19,
2024).

11. On September 19, 2024, the Pollution Control Board extended the period for
Petitioner to appeal Illinois EPA’s Final Decision to December 4, 2024. (See Order of Sept.
19, 2024).

12. Consequently, as it is filed on or before December 4, 2024, the instant Petition
is timely. See also 5 ILCS 70/1.11; 35 Ill. Adm. Code 101.300.

V. BACKGROUND

13. Petitioner BFI Waste Systems of North America, LLC owns, operates, and is
permittee of the Davis Junction Landfill in Ogle County, Illinois.

14. Davis Junction Landfill comprises three units, two of which accepted only
municipal solid waste (Phases Il and 111) and one of which was a combined municipal solid
waste and RCRA Subtitle C hazardous waste disposal facility. In the Matter of: Petition of
BFI Waste Systems of North America, Inc. for Waste Delisting, 2008 WL 5156337, at *7
(PCB No. AS 08-55) (Dec. 4, 2008).

15. Only approximately two (2) percent of the waste disposed in the Phase | unit
of the Davis Junction Landfill was hazardous waste. (Ex. Aat 2  2).

16.  The Final Decision at issue concerns only Phase | of the Davis Junction

Landfill (“Phase I Landfill”). (Ex. A (Final Decision) at Bates No. 000001-000004).
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17.  The Phase | unit of the Davis Junction Landfill (hereafter “BFI Davis
Junction”) operated from December 1976 to January 1983. In the Matter of: Petition of BFI
Waste Systems of North America, Inc. for Waste Delisting, 2008 WL 5156337, at *7 (PCB
No. AS 08-55) (Dec. 4, 2008).

18. Illinois EPA approved certification of closure of the BFI Davis Junction Phase
I Landfill on December 5, 1984. (Ex. A at 1; In the Matter of: Petition of BFI Waste Systems
of North America, Inc. for Waste Delisting, 2008 WL 5156337, at *7 (PCB No. AS 08-55)
(Dec. 4, 2008)).

19. Post-closure care of the BFI Davis Junction Phase | Landfill began December
5, 1984. (E.g., Ex. A (Final Decision) at Bates No. 000001). The applicable Illinois EPA
permit for the Phase | Landfill provided for post-closure care of at least 30 years. Thirty (30)
years after December 5, 1984, is December 5, 2014.

20. On October 21, 2014, Illinois EPA approved Petitioner’s request for a Class 2
modification of the BFI Davis Junction Phase | Landfill permit (hereafter “2014
Modifications”).

21. lllinois EPA approved the 2014 Modifications, including Petitioner’s
voluntary “extension of the post-closure care period for ten (10) years until December 5,
2024 as a Class 2 permit modification.

22.  The 2014 Modifications approved by Illinois EPA provided that “[t]he
Permittee must continue post-closure care for an additional ten (10) years or until December
5,2024.”

23.  The 2014 Modifications approved by Illinois EPA specified that post-closure

care included financial assurance for post-closure activities.
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V. GROUNDS FOR APPEAL
24.  Through its July 29, 2024, Final Decision, Illinois EPA informed Petitioner,
in pertinent part, that the Agency had

conducted a review and evaluation of the post-closure status for the Phase |
Landfill to determine whether the environmental conditions and associated
regulatory requirements identified at this site meet the standards of the Illinois
Environmental Protection Act (Act), Title 35 Illinois Administrative Code (35
lll. Adm. Code) Subtitle G, Subtitle C of the Resource Conservation and
Recovery Act (RCRA), and the USEPA’s “Guidelines for Evaluating the
Post-Closure Care Period for Hazardous Waste Disposal Facilities under
Subtitle C of RCRA”, dated December 15, 2016 (2016 USEPA Guidance). In
addition, USEPA’s guidance “Implementing Climate Resilience in Hazardous
Waste Permitting Under the Resource Conservation and Recovery Act
(RCRA)”, dated June 5, 2024 (June 5, 2024, USEPA Guidance) is also
referenced in this letter.

(Ex. A (Final Decision) at 1) (emphasis in original). Thus, Illinois EPA issued the Final
Decision sua sponte and not in response to any submittal by Petitioner.
25. In its Final Decision, Illinois EPA stated it had

evaluated the conditions of the site, as identified in this letter, and determined
that it is necessary to continue post-closure care of the Phase I Landfill
beyond December 5, 2024, for at least thirty (30) years in accordance with
35 lll. Adm. Code 703.282. Additionally, the facility must modify the
current RCRA Post-Closure Plan in order to address current and future
environmental concerns identified in this letter.

In accordance with 35 1ll. Adm. Code 724.218(d)(4), the Permittee must
submit to the Illinois EPA, within sixty (60) days of the date of this letter, a
Class 2 permit modification request to extend post-closure care for the
Phase 1 Landfill. In addition, the Class 2 permit modification request must
include a revision(s) to the post-closure plan for the Phase I Landfill for
at least 30 years.

If a Class 2 permit modification request is not timely received by the
Illinois EPA, the Illinois EPA will initiate a Class 2 permit modification of the
RCRA Post-Closure Permit pursuant to 35 Ill. Adm. Code 703.241, 703.270,
703.271, 703.282, and 703, Appendix A, E.2.

This action shall constitute the Illinois EPA’s final decision for the
requirements described above.
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(Ex. A (Final Decision) at Bates Nos. 000001, 000003) (emphasis added). See 35 Ill. Adm.
Code 105.210(b).

26. On or about September 6, 2024, Petitioner submitted a Class 2 permit
modification “request” to Illinois EPA that proposed extending the post-closure care period
by 10 years rather than the 30 years required by the Agency’s Final Decision.

217. BFI appeals the Final Decision and its requirement compelling Petitioner to
submit a Class 2 permit modification “request” that includes revisions to the post-closure plan
to extend post-closure care for the Phase I Landfill for at least 30 years.

28.  Administrative agencies such as the Illinois EPA may only act pursuant to
their statutory authority. E.g., Walsh v. Champaign Cnty. Sheriff's Merit Comm’n, 404 Il.
App. 3d 933, 938 (4th Dist. 2010). Any action beyond that authority is void. Id.

29.  Through its Final Decision, Illinois EPA seeks to impose a rolling, post-
closure care period of at least 30 years despite the fact that no provision within the Illinois
Environmental Protection Act, 415 ILCS 5/1 et seq. (“Act”), or regulation promulgated under
the Act and cited by the Agency in its Final Decision provides for such authority. See, e.g., 35
ll. Adm. Code 724.217(a)(1), 725.217(a)(1) (“Post-closure care for each hazardous waste
management unit ... must begin after completion of closure of the unit and continue for 30
years after that date ... .” (emphasis added)).

30. Subsection (a)(2) of 35 Ill. Adm. Code 724.217 provides a procedure for
extending the post-closure care period for a hazardous waste landfill, but Illinois EPA has not
followed that procedure with the BFI Davis Junction Phase | Landfill. That subsection

provides as follows:
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2) Any time preceding partial closure of a hazardous waste management unit
subject to post-closure care requirements or final closure, or any time during
the post-closure care period for a particular unit, the Board may, in accordance
with the permit modification procedures of 35 Ill. Adm. Code 702, 703, and
705, do either of the following:

A) Shorten the post-closure care period applicable to the hazardous waste
management unit or facility if all disposal units have been closed and the
Board has found by an adjusted standard issue pursuant to Section 28.1 of
the Act and 35 Ill. Adm. Code 101 and 104 that the reduced period is
sufficient to adequately protect human health and the environment (e.g.,
leachate or groundwater monitoring results, characteristics of the waste,
application of advanced technology or alternative disposal, treatment, or
re-use techniques indicate that the hazardous waste management unit or
facility is secure); or

B) Extend the post-closure care period applicable to the hazardous waste
management unit or facility if the Board has found by an adjusted standard
issue pursuant to Section 28.1 of the Act and 35 Ill. Adm. Code 101 and
104 that the extended period is necessary to adequately protect human
health and the environment (e.g., leachate or groundwater monitoring
results indicate a potential for migration of hazardous wastes at levels that
may be harmful to human health and the environment).
35 Ill. Adm. Code 724.217(a)(2) (emphasis added).

31.  While subsection (2)(B) of 35 Ill. Adm. Code 724.217(a) allows for the
extension of the post-closure care period, it only does so if the Pollution Control Board has
found through an adjusted standard issue that the extended period is necessary to adequately
protect human health and the environment; it does not authorize Illinois EPA to unilaterally
extend the post-closure care period beyond the 30-year period set forth in 35 1ll. Adm. Code
724.217(a)(1).

32. Based upon logic and common sense, the legal maxim expressio unius est
esclusio alterius provides that, where a statute or regulation lists things to which it refers, there

is an inference that all omissions should be understood as exclusions. See People v.

Commonwealth Edison Company, 1985 WL 21568, at *3 (PCB 83-218) (Oct. 24, 1985);
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Bridgestone/Firestone, Inc. v. Aldridge, 179 1ll. 2d 141, 151-52 (lll. 1997); City of St. Charles
v. lllinois Labor Relations Bd., 395 Ill. App. 3d 507, 510 (2d Dist. 2009) (rule of construction
applies to administrative regulations).

33.  Applying this rule of construction to 35 Ill. Adm. Code 724.217, the inclusion
of a means in subsection (a)(2)(B) to extend the post-closure care period for hazardous waste
management units or facilities after this Board has found, by an adjusted standard issue, that
the extended period is necessary to adequately protect human health and the environment
without setting forth any other means to extend it gives rise to the inference that other means
of so extending the post-closure care period, including Illinois EPA doing so unilaterally, are
excluded.

34. Further, the U.S. EPA Guidance documents cited by Illinois EPA in support
of its Final Decision are not binding law. See, e.g., In the Matter of: Petition of Waste
Management of Illinois, Inc. for RCRA Waste Delisting under 35 Ill. Adm. Code 720.122 for
Solid Treatment Residual For CID Recycling And Disposal Facility Biological Liquid
Treatment Center, 2005 WL 3579143, at *9; cf. 5 ILCS 100/1-70 (lllinois EPA guidance
documents do not constitute a rule under Illinois Administrative Procedure Act, 5 ILCS 100/1-
1 et seq.) The fact that U.S. EPA Guidance documents do not constitute law is acknowledged
by the federal agency itself in a footnote on the second page of the 2016 U.S. EPA Guidance
attached as an exhibit to Illinois EPA’s Final Decision:

This document is solely intended to provide guidance to federal and state

regulators on implementing the RCRA Subtitle C regulations and to provide

policy advice and recommendations. As such, this document does not

impose any legally binding requirements, and the use of such phrases as

“guidance,” “recommend,” “may,” “should,” and “can,” are not intended to

impose or connote any legal obligations. Accordingly, this document does

not change or substitute for any law, regulation, or any other legally binding
requirement and is not legally enforceable.
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(Ex. A (Final Decision) at Bates No. 000006 n.2) (emphasis added).

35. Consequently, Petitioner petitions the Board to find that Illinois EPA has
exceeded its lawful authority by issuing its Final Decision requiring Petitioner to submit a
Class 2 permit modification “request” that includes revisions to the post-closure plan to extend
post-closure care for the Phase | Landfill for at least 30 years when Petitioner already will
have provided an initial 30 years of such care and voluntarily extended that care for another
10 years as of December 5, 2024. Petitioner petitions the Board to find that no U.S. EPA
Guidance document, provision of the Illinois Environmental Protection Act, or regulation
promulgated under the Act and cited by the Agency in its Final Decision provides Illinois
EPA with the authority it attempts to assert through its Final Decision and that, therefore, the

Agency’s Final Decision is void.
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WHEREFORE, Petitioner, BFI WASTE SYSTEMS OF NORTH AMERICA, LLC,
petitions this honorable Board to (a) order Illinois EPA to file the Agency record of decision
with the Clerk in accordance with 35 Ill. Adm. Code 105.1116; (b) hold a hearing to review
Illinois EPA’s July 29, 2024, Final Decision; (c) find Illinois EPA erred and acted without
lawful authority in its July 29, 2024, Final Decision; (d) find Illlinois EPA’s July 29, 2024,
Final Decision to be void as a matter of law; (e) and grant Petitioner such other and further
relief as appropriate.

DATED: December 4, 2024

Respectfully submitted,

Scott B. Sievers BFI WASTE SYSTEMS

Il. Atty. Reg. No. 6275924 OF NORTH AMERICA, LLC,
Brown, Hay & Stephens, LLP

P.O. Box 2459 Petitioner.

205 S. Fifth Street
Springfield, 1llinois 62705

(217) 544-8491 (telephone) BY: /[s/Scott B. Sievers
(217) 544-9609 (facsimile) Scott B. Sievers
ssievers@bhslaw.com Attorney for Petitioner

10
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PLAINTIFF’S
EXHIBIT

A

BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000001


ssievers
Plaintiff's Exhibit
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000002
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000003
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000004
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000005
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000006
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000007
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000008
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000009
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000010
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000011
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000012
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000013
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000014
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000015
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000016



Electronic Filing: Received, Clerk's Office 12/04/2024 **PCB 2025-012**

BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000017
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000018
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000019



Electronic Filing: Received, Clerk's Office 12/04/2024 **PCB 2025-012**

BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000020
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000021
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000022
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000023
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000024
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WASHINGTON, D.C. 20460
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June S, 2024
MEMORANDUM
SUBJECT: Implementing Climate Resilience in Hazardous Waste Permitting Under the Resource
Conservation and Recovery Act {RCRA)
Digilally signed by
CAROLYN HOSKINSON
FROM: Carolyn Hoskinson, Director
0 v i lshirson— iomczses
TO: Land, Chemicals, and Redevelopment Division Directors, Regions 1-10

PURPOSE

The purpose of this memorandum is to provide guidance to EPA Regions, states, and territories on
when and how to consider potential adverse climate change impacts in the hazardous waste
permitting process under RCRA. This includes recommendations for conducting climate change
vulnerability screenings and assessments for treatment, storage, and disposal facilities (TSDFs) to
determine whether there are climate vulnerabilities that hazardous waste permits should address.

Adverse impacts of climate change can include the frequency and intensity of extreme weather events,
changing wind patterns, temperature fluctuations, increased precipitation, sea leve! rise, storm surges,
inland and coastal flooding, bank and shoreline erosion, changes in groundwater levels and direction of
flow, drought, increased risk of wildfires, and permafrost thaw. These potential impacts can threaten
the resilience of engineering and other controls at TSDFs for which applicants seek permits from EPA
Regions or states and territories authorized to implement the RCRA program. This memorandum
identifies authorities, provides interpretations of relevant RCRA provisions, and recommends
approaches to ensure that controls will provide long-term effectiveness through resilience to adverse
climate change impacts into the future.!

Definitions of key terms pertaining to climate adaptation used in this memorandum are included in the
attachment.

! This document does not substitute for the statute or regulations, nor is it a regulation itself. Thus, it cannot impose legally
binding requirements on EPA, states, or the regulated community, and may not apply to a particular situation based upon
the circumstances. Any decisions regarding a particular situation will be made based on the statute and the regulations, and
EPA and authorized state/territory decision makers retain the discretion to adopt approaches on a site-specific basis that
differ from these recommendations where appropriate.

BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000025
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000026



Electronic Filing: Received, Clerk's Office 12/04/2024 **PCB 2025-012**

BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000027
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000028
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000029
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BFI APPEAL - PCB NO. 25-12 - EXHIBIT A BATES NO. 000030
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BFI Waste Systems of North America, LLC v. Illinois EPA
Pollution Control Board No. 25-12

CERTIFICATE OF SERVICE

Scott B. Sievers of the law firm of Brown, Hay + Stephens, LLP herein certifies
that on December 4, 2024, from Springfield, Illinois, he electronically submitted for
filing the foregoing PETITION FOR REVIEW OF ILLINOIS EPA DECISION with
the Pollution Control Board by using the Clerk’s Office On-Line (COOL) eFile system.
Scott B. Sievers further certifies that, at approximately 11:30 a.m. on December 4, 2024,
he served the other parties in this case with a copy of the foregoing document by
transmitting the forty (40) page document by e-mail to the parties’ representatives, who
are identified below, at their designated e-mail addresses of record:

Melanie A. Jarvis

Deputy Chief Counsel — Land Enforcement
1021 North Grand Avenue East

P.O. Box 19276

Springfield, lllinois 62794-9276
melanie.jarvis@illinois.gov

VERIFICATION BY CERTIFICATION

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are
true and correct, except as to matters herein stated to be on information and belief and as
to such matters the undersigned certifies as aforesaid that he verily believes the same to
be true.

Scott B. Sievers BFI WASTE SYSTEMS

Il. Atty. Reg. No. 6275924 OF NORTH AMERICA, LLC,
Brown, Hay & Stephens, LLP

P.O. Box 2459 Petitioner.

205 S. Fifth Street

Springfield, lllinois 62705

(217) 544-8491 (telephone) BY: /s/Scott B. Sievers
(217) 544-9609 (facsimile) Scott B. Sievers
ssievers@bhslaw.com Attorney for Petitioner



mailto:melanie.jarvis@illinois.gov
mailto:ssievers@bhslaw.com

	NoticeOfFiling.pdf
	PetitionForReviewOfIllinoisEPADecision.pdf
	Exhibit A (Illinois EPA's July 29, 2024, Final Decision).pdf



